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Regular Session, 2012
HOUSE CONCURRENT RESOLUTION NO. 76

BY REPRESENTATIVE SMITH

A CONCURRENT RESOLUTION

To urge and request the Louisiana State Law Institute to study procedures for the filing of

liens for unpaid wages and to make specific recommendations for legislation.

WHEREAS, working families need the assurance of timely pay for work performed
to meet basic living expenses for themselves and their children, and all workers should be
paid the wages due for all work performed and should be paid in a timely manner. Where
wages are not paid, workers must have a way to recover quickly and without great expense;
and

WHEREAS, failure to pay wages may occur when workers' hours are decreased, or
workers are required to work before clocking in or after clocking out, not paid overtime
when overtime is due, or not paid at all. Failure to pay wages is reported across all
industries; and

WHEREAS, for many working families living paycheck-to-paycheck, unpaid wages
means the difference between hunger and sustenance, and a safe home and homelessness;
and

WHEREAS, the state of Louisiana suffers when employers fail to pay payroll taxes
associated with the unpaid wages and fhil to make contributions to the unemployment
insurance and workers' compensation systems, diminishing state and local government
revenues. In the New Orleans area alone, the Wage Claim Clinic at the Workplace Justice
Project of Loyola College of Law assisted workers with demands of over six hundred
thousand dollars in unpaid wages in 2011. These unpaid wages would have yielded
approximately fifty thousand dollars in taxes to the state of Louisiana. This represents a
fraction of total unpaid wages just in the city of New Orleans. The total unpaid revenues for
the entire state is unknown but could be many times this amount; and

WHEREAS, unpaid wages are bad for business because law-abiding businesses and

employers must compete with businesses that do not pay their fair share, leaving an unfair
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playing field for honest business people. Local business suffers when workers and their
families have no money to spend; and

WHEREAS, communities suffer when working families are forced to rely on public
assistance or charities to survive or are forced to leave their homes to seek other work
because of unpaid wages; and

WHEREAS, most wage and hour disputes brought in Louisiana are resolved through
private litigation, where only twenty-five percent of wages are actuaily collected; and

WHEREAS, the option of filing liens has been available for construction workers,
mechanics, and other tradespeople with success over a long period of time; and

WHEREAS, construction liens filed for wages owed by contractors consistently
result in a more successful rate of recovery than private litigation; and

WHEREAS, despite statutes governing the treatment of workers’ pay dating back to
1920, the current law in Louisiana anticipates litigation but offers no non-litigation remedy
for unpaid wages outside of the construction lien; and

WHEREAS, the option of filing a lien for wages would create an altemnative to
litigation and could reduce the cost of litigation for Louisiana businesses.

THEREFORE, BE IT RESOLVED that the Legislature of Louisiana does hereby
urge and request the Louisiana State Law Institute to study all options, specifically lien
rights, and make specific recommendations for legislation to provide an effective remedy
for unpaid wages that will be an efficient tool to obtain wrongfully withheld wages without
requiring expensive litigation, and that such legislation clearly establish that violations of
workplace laws are against the public policy of the state.

BE IT FURTHER RESOLVED that a suitable capy of this Resolution be transmitted
ta the director of the Louisiana State Law Institute and that the Louisiana State Law Institute
report its findings and recommendations in the form of specific proposed legislation to the

Legislature of Louisiana on or before January 1, 2014,

SPEAKER OF THE HOUSE OF REPRESENTATIVES

PRESIDENT OF THE SENATE
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March 9, 2018

To:  Representative Taylor Barras
Speaker of the House of Representatives
P.O. Box 94062
Baton Rouge, Louisiana 70804

Senator John A. Alario, Jr.
President of the Senate

P.O. Box 94183

Baton Rouge, Louisiana 70804

REPORT TO THE LEGISLATURE
IN RESPONSE TO HCR NO. 76 OF THE 2012 REGULAR SESSION

House Concurrent Resolution No. 76 of the 2012 Regular Session urged and requested the
Louisiana State Law Institute to study procedures for the filing of liens for unpaid wages and to
make specific recommendations for legislation that would provide an effective remedy for unpaid
wages that will be an efficient tool to obtain wrongfully withheld wages without requiring
expensive litigation and that would clearly establish that violations of workplace laws are against
the public policy of the state. The Law Institute originally assigned this project to the Security
Devices Committee, which, in December of 2013, submitted an interim report to the legislature to
provide information with respect to the Committee’s progress.

As the Security Devices Committee continued considering and discussing alternate
administrative remedies and amendments to the existing Labor Code in lieu of a general wage lien,
it determined that it was not the appropriate Committee to handle this issue. As a result, the Law
Institute created the Unpaid Wages Committee and placed it under the direction of Luz M. Molina,
the Jack Nelson Distinguished Professor of Law at Loyola College of Law.

After years of research and drafting, the Unpaid Wages Committee received final approval
of its recommendations from the Law Institute Council in February of 2018, and the Law Institute
submitted the Committee’s proposals as House Bill No. 519 of the 2018 Regular Session. The
proposed legislation provides that a basic terms of employment form be provided to each employee
and provides a mechanism for both current and former employees who are not paid wages that are
due to make a written demand for payment and, absent a response, to file suit. The proposals
would also prohibit retaliation against an employee and permit an award of damages, attorney fees,
and penalties to the prevailing employee. A copy of the bill is appended to this report.
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2018 Regular Session
HOUSE BILL NO. 519
BY REPRESENTATIVE SMITH

(On Recommendation of the Louisiana State Law Institute)

LABOR: Creates the Louisiana Wage Payment Act

AN ACT
To amend and reenact the heading of Chapter 6 of Title 23 of the Louisiana Revised Statutes
of 1950 and R.S. 23:631 through 634 and to repeal R.S. 23:635 and 636, relative to
the payment of employees; to provide for the Louisiana Wage Payment Act; to
provide definitions; to provide for the terms of employment; to provide for the
payment of wages; to provide for civil actions; to provide for penalties; to provide
defenses; to prohibit the assessment of fines; and to provide for related matters.
Be it enacted by the Legislature of Louisiana:
Section 1. The heading of Chapter 6 of Title 23 of the Louisiana Revised Statutes
of 1950 and R.S. 23:631 through 634 arc hereby amended and reenacted to read as follows:

CHAPTER 6. PAYMENT-OFEMPEOYEES LOUISIANA WAGE PAYMENT ACT

PARTL
§631. Discl N £ : , & _— £
emptoyment Definitions; terms of payment; posting; recordkeeping
A€ Urporn-the-disch £ arvfat ; : S
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HB NO. 519
oy Fhetal ; : g tetimibies H 1
i} " et " X

forfer £ . " ” ; :
cmploycr'spolicy:
A. For the purposes of this Chapter, the following terms have the meaning

ascribed as follows:

(1) "Employee" means any natural person who performs services for wages

ot pursuant to any contract of employinent, written or oral, express or implied, unless

the person has been and will continue to be free from any control or direction over

the ormance the services both pursuant to a contract and in fact the service is

either outside the usual course of the business for which the service is performed. or

the service is performed outside of all the paces of business of the enterprise for

which the service is ormed _and the person is customarily en; d in an

independently established trade, occupation, profession, or business.

{2)_"Employer" means any natural or juridical person or persons who hires

any emplovyee to ‘orm services for wages or who suffers or permits any natural

person to perform services for wages.

3) "Termination” means the cessation of employment whether by discharge.

end of term. or resignation,
{4) "Wages" means all remuneration including commission, except as
provided in Subpart F of Part VIII of Chapter 1 of Title 51 of the Revised Statutes

of 1950, owed by an emplover for services performed by an employee, whether

computed on a time, da iece, contractual, overtime, or other basis and

includes accrued paid time off as defined in Subsection (I) of this Section.
B.(1) Atthe time ofhhire, it shall be the duty of each employer to inform each

employee in writing of the basic terms of employment. The basic terms of
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HB NO. 519
employment at a minimum shall include the full name and address of the emplover,
the employee's job title, the wages to be paid, the method by which they will be paid,

where they will be paid, and the frequency of payment. The employer and the
employee shall sign the basic terms of employment and a copy shall be furnished to

the employee. All changes in the basic terms of employment shall be documented

by the employer and contemporaneously communicated in writing to the employee.

2)_Every emplover shall keep a true and accurate record of the basic terms

of employment of each emplovee. any subsequent changes, of the daily and weekly

hours worked including overtime, and of the wages paid each pay period. The

employer shall maintain the last three years of records for no less than five years

after termination. The failure to keep and maintain records shall give rise o a

rebuttable umption in favor of the employee with re to the basic terms of

employment. hours worked, and wages paid.
C. The emplover shall use a form containing the following information to

clarify the basic terms of employment:

NOTICE OF BASIC TERMS OF EMPLOYMENT

Namne of employer and DBA:

Address of emplover:

Telephone number of employer:

To: (name of employee)
Address of employee:

Date:

Louisiana law requires employers to inform all employees in writing at the
time of hire of basic terms of employment. The following applies to_this

employment as of the above date:

Job title:
Wagpes to be paid:

Method of payment:

Location of payment:
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HBNO. 519

Fregquency of payment:

Additional basic terms of employment:

Acknowledgment

1 name of emplovee), hereby acknowledge receipt, on__ (date

of a copy of the foregoing basic terms of employment.

Signature of employee

Signature of employer

D. An employer shall post a notice in the same location as other required

notices are posted that states the following:

"Your emplover has a duty to inform you in writing at the time of hire of its
full name and address. how much you will be paid, how often you will be paid, and

how you will be paid, and to advise you in writing of any changes."

E.(1} It shall be the duty of the employer to pay wapes then due on each
regular payday. Any emplovyer that fails to designate regular paydays shall pay its
employees on the first and sixteenth days of the month or as near as is practicable to

those days.

(2) _Every public service organization and every person engaged in

manufacturing of any kind or engaged in boring for pil and in mining opemations who
employees ten or more employees shall make full payment to employees, except

those who are employed in a bona fide executive, administrative, supervisory, or
professional capacity or any employee considered exempt pursuant to the federal

Fair Labor Standards Act for services performed no less than twice during each

calendar month which shall be two weeks a; as near as is practicable.

The payment or settlement_shall include all amounts due for labor or services
rformed during an Il period and shall be payable no later than the pa

at the conclusion of the next Il peri vided that. except in the case of
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HB NO. 519

public service corporations, this Section shall not apply to the clerical force or to

sales 0ns.
F. While emploved, an emplovee who is not paid the wages due on or before
a regular may make a written demand for payment. Within seven days of

receipt of a demand for payment, his employer shall provide a written response
detailing reasons for nonpayment of claimed wages and shall pay any undisputed

wagt_:s.
G. Upon termination. the employer shall pay the wages then due pursuant

to the basic terms of employment on or before the next regular pay day for the cycle

during which the employee was working at the time of termination, or fifteen days

after the date of termination, whichever occurs first. Payment shall be made in

accordance with the basic terms of employment.
H. Afier separation of employment, if a former employee is not paid as
required afier the time periods for payment have lapsed. he may make a written

demand for payment. The demand shall include a basis for the ¢laim and a

reasonable request for an alternative method or location of payment. Within seven

days of the receipt of the demand for payment, an emplover shall provide a written

response which includes the reasons for nonpayment. Any undisputed wages shall

be paid in accordance with any reasonable request regarding method and location.
L(1) Paid leave will be considered a wage then due only if, in accordance

with the stated policy or practice of the emplover, all of the following apply:

(a) The emplovee is deemed eligible for and has eamed and accrued the right

to take paid leave.
(b) The employee has not taken or been compensated for the paid leave as

of the date of termination.

{2) Paid leave that is considered a wage shall not be forfeited.
J. After the earlier of the employer's response or the expiration of the seven

day time period, the employee shall have the right to file a s or ordi
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HB NO. 519

proceeding to enforce the provisions of this Section, provided, howevet, a summary

proceeding shall not be available to any employee in a class action.
K. When the court finds that an emplover has materially and consistently

failed to maintained the records of the employee in accordance with this Section, it

may order the emplover to pay a civil penalty to the employee who is a prevailing
party. When the wages due are one thousand dollars or less, the penalty may be

between two hundred fifty dollars and seven hundred fifty dollars. When the wapes

due are preater than one thousand dollars, the penalty may be between five hundred

dollars and one thousand dollars,

L.(1}_An employer shall not retaliste against an employee who informs the
emplover of a violation of this Section or seeks to enforce his rights in accordance

with the provisions of this Section. The burden of proving retaliation is on the
employee.

(2} In addition to any damages and attorney fees, an employee who proves
retaliation shall be entitled to the maximum possible penalty in accordance with the
provisions of this Chapter.

M. The provisions of this Section shall not apply to the extent of a conflict

with a collective barpaining agreement between the employer and an employee.

§632. Liability of employer for failure to pay; attorney fees; good-faith exception
defense; safe harbor
A() E +ded-For—im-Subsection-B-of-this-Section: Any
employer who fails orrefuses to comply with the payment provisions of R.S. 23:631

shall be liable to the employee either for ninety working days wages at the
employee's daily rate of pay, or else for full wages from the timre-threemptoyee's
denrand-for-paymentis-made earlier of the employer's response or the expiration of
the seven-day time period until the employer shalt-pay-ortender-theamount-of
unpaid pays the wages due tosuchemployee, whichever is the lesser amount of
penalty wages.

(2} The rate of pay shall not be less than the applicable minimum wage.
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HLS 18RS-563 ORIGINAL

(3) Penalty wages are in addition to any damages an employee is otherwise

entitled to in accordance with state or federal law.

B. Whemrthecourt-firds—that-amremployer'sdispute-over-the-amount-of

+ded-for-in-Subsection A-of this Section:
{1} An employer may assert good faith as an affirmative defense to a claim

for the payment of penalty wages.

(2) If the pood faith defense is based on the issue of whether a person should
be properly classified as an employee but is unsuccessful, the court shall consider

evidence of the employer’s efforts to determine the classification in makin
a determination of whether the emplover acted in good faith.

(3) A pood faith defense is not available to an employer who has failed to
provide a timely written response or to pay any undisputed wages in accordance with

R.S. 23:631, or who has paid the employee wages in cash without written

aclmowledgment of receipt.
C. Reasomable In the event a well-founded suit for any unpaid wages is filed

by an employee after the expimtion of the time periods for demand and response
provided in R.S. 23:631, reasonable attorney fees shall be aowed-thetaboreror
awarded to the employee by the-court-which-shatt-be and taxed as costs to be paid
by the employer;inrtheeventa-well-formded snit-forany mmpaid-wages-whatsoever
befiled-by-thedaboreroremployecafier threedaysshatHhaveclapsed-fronrtime-of
tcinerthe-firstd Holtowine-disc]

D. Ifthe court finds a joint employment relationship, each employer shall be

solitarily liable for any wages, penalties, damages, interest. attorney fees, and costs

owed.
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HBNO. 519
E—Wa s shates SubscctionAror BofthisScotionshatHbefincd ot

 ohmtiom—i stctrviolats inraddit i-finessubs

§634—Contract-forfeiting-wages-ondischarge-undawfinl §633. Unlawful forfeiture
of wages

AN inpeitherforhimsetf herwise shatirequ
i ; . try-whici " nofi-forfeit-thes
s Focforett . etedoriftt : errthe
: beforett . teted—butin-ai-such ; ;

resignation: Any agreement or policy that requires an employee to forfeit wages is

unenforceable.

prohibit-arremployer-from requiring An_employer may require an applicant for

employment who becomes an employee or 2n a current employee; provided-the
) . ; vt tosst sottar-ad l

stinp—federal-mimi " . ; ;
defined-in-R-5-23:1021; to sign a contract providing that the direct costs 1o the
employer of such individual's preemployment-medical-cxamination—or medical
examination, outside training, and drug test may be withheld from his wages if e the
employee resigns or abandons employment within ninety working days from his first

day of worksand;npon-resignation;-withholding—such-costs; employment. The
contract is enforceable unless suchresignation cither of the following occurs:

{1)Resignation or abandonment ofemployment is attributable to a substantial
change made to the employment by the employer as applied in the Louisiana

Employment Security Law.

{2) Reimbursement would result in the employee being compensated for the
term of employment at a rate equivalent to less than one dollar above the existing
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HB NO. 519

federal minimum wape rate and the employee is not a_pari-time or seasonal
employee as defined in R.S. 23:1021.

C. If an employer has previously furnished his employee with a written
policy that states that the employer may deduet money from an employee's wages for

damage to property, the employer may recover actual damages when an employee
wilifully or negligently damages or breaks the employer's property or property for

which the emplovyer is responsible.
D. When an employer has entered into & written contract with his employee

granting permission to do so, an employer may recover amounts that are advanced

to or on behalf of an employee and the employee is contractually obligated to pay the
emplover. provided the contractual obligation is in a writing that clearly states the
right of the emplover to deduct the amounts from the employee's wages.

E. An emplover may recover, from an employee's wages, damages suffered
when the employee is convicted of or has pled guilty to the crime of theft of the
emplover's property.

§635- §634. Assessment of fines against employees unlawful;exceptions

Nopersonpactingcither-for-himsciforasagent-orotherwise; An employer

shall not assess any fines against his cmptayees employee or deduct any sum as fines
from their his emplovyee's wages. Fhis-Scctionshati-not-apply-in-cases-whercthe

Section 2. R.S. 23:635 and 636 are hereby repealed in their entirety.

Section 3. The Louisiana State Law Institute is hereby directed to designate R.S.
23:631 through 634 as Part I of Chapter 6 of Title 23 of the Louisiana Revised Statutes of
1950 and R.S. 23:637 through 653 as Part II of Chapter 6 of Title 23 of the Louisiana

Revised Statutes of 1950.
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DIGEST

The digest printed below was prepared by House Legislative Services. It constitutes no part
of the legislative instrument. The keyword, one-liner, abstract, and digest do not constitute
part of the law or proof cr indicia of legislative intent. [R.S. 1:13(B) and 24:177(E)]

HB 519 Original 2018 Regular Session Smith
Abstract: Creates the La. Wage Payment Act.

Present law requires that upon separation of employment, an employer pay his employee the
amount owed in the usual fashion on or before the next payday, or within 15 days, whichever
is sooner.

Present law provides that in the case of a dispute of the amount of wages due, the employer
shall pay the undisputed amount and that the employee may file a wage claim for the balance
in question.

Proposed law provides that if an emplayee is still employed with the employer and has not
received wages, that he may make a written demand to which the employer shall answer
within seven days.

Proposed law provides that afier termination, if a former employee is not paid as required
by proposed law that he must make a written demand to which the employer shall respond
within seven days with reasons for nonpayment.

Proposed law retains present Jaw by requiring that the employer pay any wages not in
dispute at the time of demand.

Proposed law provides for civil remedies and damages for nonpayment of wages when
appropriate.

Present law requires that employers post a notice indicating that the employer has a duty to
notify each employee as to the terms of his employment including his wage rate, method,
and place of payment. Proposed law retains present law regarding the notice and further
provides a form outlining the basic terms of employment so that expectations are clear for
both parties.

Proposed law requires that the employer maintain the records for a period of three years total
for a period of at least five years after termination.

Proposed law provides that paid leave is considered a wage due if it has been earned and
accrued and unused.

Proposed law provides technical amendments and instructions to the Louisiana State Law
Institute to redesignate and reorganize parts of present law.

{Amends R.S. 23:631-634; Repeals R.S. 23:635 and 636)
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